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TO: Members of the Legislative Commission on Pensions and Retirement 

FROM: Susan Lenczewski, Executive Director 

DATE: March 24, 2019 

RE: H.F. 2631 (Nelson); S.F. 2621 (Senjem) and Delete-All Amendment H2631-1A:  
Supplemental Pension and Retirement Plans for Trade Unions 

Background 
 
Minnesota Statutes, Section 356.24, subdivision 1, prohibits school districts, local governments, and 
state agencies from contributing public funds to pension or deferred compensation plans that are in 
addition to the primary pension program that otherwise covers public employees.  The statute refers to 
these plans as “supplemental,” to distinguish them from the “primary” pension plans.  Primary pension 
plans would include the statewide pension plans administered by the Minnesota State Retirement 
System (MSRS), the Public Employees Retirement Association (PERA), and the Teachers Retirement 
Association (TRA). 
 
For example, the employees of a city are required to participate in the General Employee Retirement 
Plan of the Public Employees Retirement Association (PERA General) and the city is required to 
contribute to PERA General.  This pension plan would be considered the primary pension plan.  If a city 
wanted to adopt its own pension plan for its employees, to provide an additional retirement benefit to 
which public funds would be contributed, that pension plan would be considered a supplemental plan 
and is prohibited under Section 356.24, subdivision 1, unless an exception applies.   
 
Section 356.24, Subdivision 2, takes this a step further, stating: 

No change in benefits or employer contributions in a supplemental pension plan to 
which this section applies that occurs after May 6, 1971, is effective without prior 
legislative authorization. 
 

So even if a public employer is permitted to sponsor a supplemental pension or retirement plan under 
one of the exceptions listed in subdivision 1, the employer is not permitted to make a change in benefits 
or the amount of the employer contributions without “prior legislative authorization.” 
 
History and legislative intent.  Section 356.24 was added to the Minnesota Statutes in 1971 and, at that 
time, was a blanket prohibition on any supplemental pension or deferred compensation plan, except 
those already in existence in 1971.  The Legislative Commission on Pensions and Retirement's (LCPR) 
legislative history files date back only until 1975, so we are not able to verify legislative intent, but it is 
likely that the law was the result of concern on the part of the legislature that if the State makes 
available publicly-funded pension plans for public employees, individual governmental employers should 
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not be permitted to spend public funds to establish and maintain another (“supplemental”) pension or 
retirement plan.   
 
Since 1971, the list of exceptions to the blanket prohibition has grown.  Exceptions now include group 
health, disability, severance, post-retirement medical, and death benefit plans, the Minnesota Deferred 
Compensation Plan, other individual account plans, and a number of multiemployer pension funds.   
 
Exceptions for multiemployer plans.  Multiemployer pension plans, also known as “Taft-Hartley plans,” 
are collectively bargained plans maintained by more than one employer, usually within the same or 
related industries, and a labor union.  They are typically governed by a board of trustees, on which labor 
and management are equally represented.  According to the Pension Benefit Guaranty Corporation 
(PBGC), there are about 1,400 multiemployer defined benefit pension plans, covering about 10 million 
participants, many of whom are employed in the building and construction industries.   
 
Multiemployer plans have been in the news in the last several years because many of them are seriously 
underfunded.  Under laws enacted in 2014, multiemployer plans are permitted to cut otherwise 
protected pension benefits, including to retirees in pay status, if the plan is projected to run out of 
money before paying all pension benefits.  Over the past couple years, Congress has been trying to come 
up with a plan to provide financial assistance, including a bail-out, to these ailing pension plans, because 
of the significant negative financial impact pension cuts are having and will have on millions of current 
employees and retirees.     
 
Five of the exceptions listed in Section 356.24, subdivision 1, to the prohibition against supplemental 
plans are for multiemployer plans.  These are supplemental plans because the employees covered by 
these plans are, in general, also in PERA General.  All except one of the excepted multiemployer plans 
are subject to a dollar limit on the amount of public funds that may be contributed to the 
multiemployer plan.  For example, in the case of the laborers national industrial or local pension fund, 
the employer contribution cannot exceed $7,000 per year per employee.   
 
Commission members may recall that the laborers pension funds were the subject of a bill introduced 
in 2016 and included in the 2018 omnibus pension bill, to raise the employer contribution limit per 
year per employee from $5,000 to $7,000.  The national fund was in “critical status” or “red zone” 
status, which means that the fund is less than 65% funded.  This underfunded status caused the 
national fund to implement an annual 10% increase in the employer contributions to be paid by each 
participating employer, among other rehabilitation measures.  This was, in part, the reason union 
representatives requested legislation in 2016 to increase the $5,000 per employee annual employer 
contribution limit under the statute.   
 
It is nearly impossible for an employer to disengage from a multiemployer plan, short of bankruptcy, 
which is not likely to occur in the case of a public employer.  If an employer withdraws from a 
multiemployer plan, the employer is required to pay withdrawal liability that is generally equal to the 
employer’s proportionate share of the plan’s unfunded vested liabilities, as determined under a 
statutory formula.  Thus, once a public employer begins contributing on behalf of its union employees to 
a multiemployer plan, there is little that can be done to end participation in the plan. 
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Recent developments.  The prohibition on supplemental plans under section 356.24 has come to the 
attention of the City of St. Paul, the St. Paul School District, and other labor organizations representing 
employees in the trades.  They have discovered that employer contributions are being made to at least 
seven multiemployer plans that are not currently included in the list of exceptions from the general 
prohibition on public employers making contributions to supplemental plans.  The City and School 
District have agreed to these contributions in collective bargaining agreements with the various trade 
unions involved.   
 
The City, School District, and labor organizations have also become aware that, with respect to the 
supplemental multiemployer plans that are listed as exceptions, the annual per employee employer 
contribution currently being made to several of these multiemployer funds exceeds the dollar limit set 
forth in the statute.   
   

Summary of the Bill 
 
H.F. 2631 (Nelson); S.F. 2621 (Senjem) adds additional trades and their multiemployer funds to the list of 
exceptions to the prohibition on supplemental plans, increases the dollar limit on employer 
contributions to $50,000 per year per employee for most of the plans, and makes conforming changes to 
the definition of “salary” in the PERA statutes.  Section 2 is discussed first since it is the substantive 
change.  Section 1 is a conforming change but has raised another concern that has yet to be investigated 
by the labor organizations and the employers. 
 
Section 2:  Amends Minnesota Statutes, Section 356.24, subdivision 1, to add trade unions and their 
multiemployer funds and incorporate multiemployer funds listed elsewhere in this section into a single 
list, as new clause (14), with a limit of $50,000 on the annual dollar amount that can be contributed to 
these plans per employee.  The international union of operating engineers and the international 
association of machinists are not included in the list in clause (14), but remain as separate clauses with 
lower annual limits ($10,500 for the operating engineers at new clause (9); $5,000 for the machinists at 
new clause (10)).  All of the multiemployer plans listed in Section 356.24, subdivision 1, are 
supplemental because the covered employees also participate in the PERA General plan. 
 
Section 1:  Makes conforming changes to the definition of salary in Minnesota Statutes, Section 353.01, 
subdivision 10, which is the definition used under PERA General for purposes of 1) employer and 
employee contributions, which is determined as a specified percentage of salary, and 2) the amount of 
each member’s pension benefit, which is determined by multiplying the member’s average salary over 
his or her highest five years times years of service times 1.7%.   
 

Concerns Raised and Information Needed 
 

The proposed legislation was requested by the labor organizations as a quick fix to clear violations of the 
prohibition under Section 356.24 on supplemental pension plans.  It raises a number of questions and 
concerns, including: 
 

1. How many years have these employers been contributing to supplemental plans in violation of 
Section 356.24, subdivision 1? 
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2. How many benefit or contribution changes have occurred without prior legislative approval as 
required by Section 356.24, subdivision 2? 

3. What is the current level of employer contributions to these multiemployer plans?  Is a 
contribution at the new limit of $50,000 per employee annually reasonable in view of the reason 
for the statutory prohibition on supplemental plans? 

4. Why are the City of St. Paul and the St. Paul School District the only public employers that have 
agreed to contribute to both PERA General and multiemployer pension funds, through collective 
bargaining agreements?  (That is, don’t other cities use the services of these trades and would be 
required to bargain over the compensation that will be applied toward retirement benefits for 
these employees?) 

5. What is the legislature’s interest in monitoring public employers’ involvement in multiemployer 
plans, especially in view of the likelihood that employer liability under multiemployer plans will 
continue to grow for the participating public employers? 

6. If other cities have avoided violating Sections 356.24, subdivisions 1 and 2, by not having the 
employees in these trades participate in PERA General, shouldn’t the City of St. Paul and the 
School District seek an exception from the PERA coverage requirement for these employees so 
the violations cease? 

7. What is the legislature’s interest, generally, in monitoring public employers’ contributions of 
public funds to supplemental pension and retirement plans; and in monitoring changes in 
benefits and contributions to these plans, when they are permitted through an exception to the 
general prohibition? 
    

Summary of Amendment H2631-1A 
 
Amendment H2631-1A is a delete-all amendment that puts everything on hold for one year, until June 
30, 2020, to gather information that will address the questions raised above and to formulate a solution 
that almost certainly will require legislation.   
 
Section 1 of the Amendment:  Permits the City of St. Paul and the St. Paul School District to continue 
contributing public funds to all the multiemployer funds listed in the amendment (which mirrors the 
funds listed in the bill), as required under the applicable collective bargaining agreements.   
 
Section 2 of the Amendment:  Requires these employers and the local trade unions involved in these 
funds to work with the LCPR staff over the interim to prepare draft legislation that will address the 
statutory violations that have been occurring and would otherwise have occurred again this year.  
Alternatives for the draft legislation are provided, as follows: 
 

1. Provide for an exclusion from participation in the PERA General plan for all employees of these 
two St. Paul employers who are contributing to the multiemployer pension funds, so the 
multiemployer funds will no longer be considered supplemental, but will be the primary pension 
plan for these employees; 

2. Add a reporting requirement that will require employers participating in multiemployer pension 
funds to report the level of their participation to the LCPR or another entity; 
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3. Come up with other safeguards that take into account the needs of the employers for the 
services of these trades, the ongoing participation of these employers in multiemployer funds, 
and the need for some reasonable limits on the public funds to be used to provide retirement 
benefits for public employees. 

 
Staff comment.  As the LCPR staff learned more about the details involved and the extent to which it 
appears state law has been violated, it became clear that more information and a comprehensive fix are 
needed.  The resolution will require the involvement of both the St. Paul employers, as well as the union 
representatives.    
 
Some information, if correct, is especially troubling and should be verified.  For instance, we understand 
that, in addition to making contributions to the PERA General plan, the City contributes as much as an 
additional $30,000 per year per employee to one of the multiemployer funds on behalf of a few 
employees.  We also discovered from publicly available sources that many of the multiemployer funds 
involved are in “critical” status, which means that employer contributions will likely have to increase as 
pension benefits decrease in order to protect against insolvency.   
 
It is also not clear whether employer contributions to multiemployer funds, as are occurring in this case, 
are included as “salary” for PERA purposes.  If they are included as salary, it is not yet known whether 
these employers have been contributing to the PERA General Plan based on these contributions, in 
addition to wages.  
 
Finally, the discovery that, since 1971, the statute requires employers to obtain legislative approval for 
any changes in benefits or contributions to the supplemental plans to which they contribute public funds 
suggests much more legislative interest, historically, in regulating the amount of public funds used to 
provide retirement benefits to public employees.  It may be the case that this statutory requirement has 
been violated not only by the employers involved in these multiemployer funds, but also by other 
employers who contribute to the other supplemental retirement plans listed in the statute.  Under 
Section 356.24, subdivision 2, every change to benefits or contributions to a supplemental plan was to 
have been pre-approved by the legislature.   
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